
NOTICE: People with disabilities needing accommodations for effective participation in this meeting should contact the City Clerk by 
e-mail at clerk@troymi.gov or by calling (248) 524-3317 at least two working days in advance of the meeting.  An attempt 
will be made to make reasonable accommodations. 
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CHAPTER 83 
 

 
B. APPEAL REQUEST, TROY OUTDOOR, LLC AND CROSSROADS OUTDOOR LLC/1654 

LIVERNOIS, 1654 LIVERNOIS - An appeal of the Zoning Administrator’s November, 2017 
suspension of Sign Permit PSG2017-0009. 
 
CHAPTER 85  
 

C. APPEAL REQUEST, TROY OUTDOOR LLC AND CROSSROADS OUTDOOR LLC/ABRO 
TWELVE PROPERTY, 2888 E MAPLE - An appeal of the Zoning Administrator’s November, 2017 
suspension of Sign Permit PSG2017-0087. 
 
CHAPTER 85 

 
 

D. APPEAL REQUEST, TROY OUTDOOR LLC AND CROSSROADS OUTDOOR LLC/AMERICAN 
LEGION POST 140, 1340 W MAPLE - An appeal of the Zoning Administrator’s November, 2017 
suspension of Sign Permit PSG2017-0088. 
 
CHAPTER 85 

 
 

4. COMMUNICATIONS 
 
5. PUBLIC COMMENT 
 
6. MISCELLANEOUS BUSINESS 
 
7. ADJOURNMENT 

500 W. Big Beaver 
Troy, MI  48084 
(248) 524-3344 
www.troymi.gov 

planning@troymi.gov 

mailto:clerk@ci.troy.mi.us
http://www.troymi.gov/
mailto:planning@troymi.gov


BUILDING CODE BOARD OF APPEALS – DRAFT AUGUST 7, 2019 
 
 

1 
 

Chair Abitheira called the Regular meeting of the Building Code Board of Appeals to order at 
3:00 p.m. on August 7, 2019 in the Council Board Room of the Troy City Hall. 
 
1. ROLL CALL 

 
Members Present 
Gary Abitheira 
Teresa Brooks 
Sande Frisen 
Mark F. Miller, City Manager 
Andrew Schuster 
 
Support Staff Present 
 
Salim Huerta, Building Official 
Allan Motzny, Assistant City Attorney 
Alicia Warren, Planning Department Intern 
Kathy L. Czarnecki, Recording Secretary 
 
Also Present 
Attached and made a part hereof is the signature sheet of those present and signed in 
at this meeting. 
 

2. APPROVAL OF MINUTES 
 
Moved by: Brooks 
Support by: Frisen 
 
RESOLVED, To approve the minutes of the July 10, 2019 Regular meeting as 
submitted. 
 
Yes: All present (5) 
 
MOTION CARRIED 

 
Chair Abitheira requested to move Agenda items 3.D., 3.E. and 3.F. to the beginning of 
Hearing of Cases on the agenda. 
 
Moved by: Miller 
Support by: Abitheira 
 
RESOLVED, To move Agenda items 3.D., 3.E. and 3.F. to the beginning of Hearing of Cases 
on the agenda. 
 
Yes: All present (5) 
 
MOTION CARRIED 



BUILDING CODE BOARD OF APPEALS – DRAFT AUGUST 7, 2019 
 
 

2 
 

3. HEARING OF CASES 
 
D. APPEAL REQUEST, TROY OUTDOOR, LLC AND CROSSROADS OUTDOOR 

LLC/1654 LIVERNOIS, 1654 LIVERNOIS – An appeal of the Zoning Administrator’s 
November, 2017 Suspension of Sign Permit PSG2017-0009 
 

E. APPEAL REQUEST, TROY OUTDOOR, LLC AND CROSSROADS OUTDOOR 
LLC/ABRO TWELVE PROPERTY, 2888 E MAPLE – An appeal of the Zoning 
Administrator’s November, 2017 Suspension of Sign Permit PSG2017-0087 
 

F. APPEAL REQUEST, TROY OUTDOOR, LLC AND CROSSROADS OUTDOOR 
LLC/AMERICAN LEGION POST 140, 1340 W MAPLE – An appeal of the Zoning 
Administrator’s November, 2017 Suspension of Sign Permit PSG2017-0088 
 
Mr. Huerta stated the three appeal requests are from the same applicant for three 
different signs. He said the Planning Department received one public comment. 
 
Mr. Motzny gave a brief explanation of the Federal lawsuit filed by the applicant on 
the three signs for which Zoning and Compliance Specialist Paul Evans issued 
notice to suspend the sign permits based on a November 2017 City-imposed 
moratorium on signs larger than 36 square feet in area. He noted it was a Court 
decision that the applicant must come before this Board for administrative remedy 
prior to litigating the matter. Mr. Motzny said Mr. Evans could not attend today’s 
meeting and is asking that the items be postponed to the September meeting. Mr. 
Motzny said the applicant has been notified and has no objection to the 
postponement. 
 
Moved by: Schuster 
Support by: Abitheira 
 
RESOLVED, That Agenda items 3.D., 3.E., and 3.F. be postponed for consideration 
at the September 4, 2019 meeting. 
 
Yes: All present (5) 
 
MOTION CARRIED 
 
Chair Abitheira indicated the public comment would remain on file.  
 
Mr. Motzny exited the meeting at 3:10 p.m. 

 
A. VARIANCE REQUEST, MATTHEW LOMBARDI, 1452 WACON DRIVE – This 

property is a double frontage lot. As such the proposed fence cannot be placed in 
the 25-foot required Burtman Drive or the 25-foot required Wacon Drive front 
setback. The petitioner is requesting a total of 103 linear feet of a 6-foot-high privacy 
cedar obscuring fence variance in the required Burtman Drive setback. 
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Mr. Huerta gave a review of the variance request. 
 
Matthew Lombardi and Nicole Bracey said a six-foot fence would provide privacy for 
their back yard that is wide open and security for their pets and future children. They 
said an existing 10’x10’ concrete area poured by the previous homeowner 
diminishes the grassy area, is not used, and is too costly to dispose of. The couple 
said the ornamental cedar fence would be appropriately maintained and landscaped. 
They provided signatures from 12 neighbors stating indicating their agreement with 
the proposed fence. 
 
Discussion on: 
• Compliance of fence codes of corner lots in neighborhood. 
• Aggressiveness, closeness of fence to street. 
• Lot dimensions (70’x119’); smaller dimensions than current because of time 

subdivision platted. 
• Proposed location of fence in relation to neighbor in rear. 
• Existing tree to remain. 
• Consideration in placing fence four feet from the sidewalk. 
 
Chair Abitheira opened the public hearing; acknowledging there was no one present, 
Chair Abitheira closed the public hearing. 
 
Moved by: Schuster 
Support by: Miller 
 
RESOLVED, To grant the variance as presented with the modification that the fence 
abutting Burtman be four (4) feet off the sidewalk instead of the proposed one (1) 
foot. 
 
Yes: Abitheira, Brooks, Miller, Schuster 
No: Frisen 
 
MOTION CARRIED 
 

B. VARIANCE REQUEST, KIMBERLY NOWAK, 3901 BRISTOL – The property is a 
double frontage lot. As such the proposed fence cannot be placed in the 30-foot 
required Bristol Drive or the 30-foot required Root Drive front setback. The petitioner 
is requesting a total of 118 feet of a 6-foot-high privacy cedar obscuring fence 
variance in the required Root Drive setback. 
 
Mr. Huerta gave a review of the variance request. He said written objections 
received were included in the Board members’ agenda packets. 
 
Kimberly Nowak circulated pictures and said she decided on a vinyl fence with a 6-
foot setback so she can plant perennials. Ms. Nowak said the fence would provide 
privacy, security for her children and keep children’s swing set and toys out of sight. 
She addressed the written objections and indicated her neighbor behind her has no 
objection. 
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Chair Abitheira said the public notice stated the variance request was for a 10-foot 
setback with a 6-foot privacy cedar fence. He advised the applicant if she chooses to 
revise the application to 6 feet from the property line with a vinyl fence, the item 
would have to be re-advertised and re-noticed. 
 
There was discussion on: 
• Revisions to the application. 
• Line of vision for corner clearance; neighbor to the west. 
• Concerns voiced by neighbors. 
 
Chair Abitheira opened the public hearing. 
 
Jim Willockx, 3839 Root, said the fence would be an affront to the openness and 
security of the existing neighborhood, addressed neighboring residences that have 
corner lots with 4-foot chain link fences, referenced a PowerPoint presentation 
provided to the Planning Department.  
 
Diane Paul, 3844 Root, addressed concerns with safety, backing out of driveways, 
and blocking view of pedestrian traffic. 
 
Chair Abitheira closed the public hearing. 
 
Postponement of the item was discussed with Ms. Nowak to give her an opportunity 
to address neighbor concerns and revisions to the application should she so desire. 
She was encouraged to provide the Board with letters of support.  
 
Moved by: Miller 
Support by: Abitheira 
 
RESOLVED, To postpone the variance request for consideration at the September 4, 
2019 meeting. 
 
Yes: All present (5) 
 
MOTION CARRIED 
 

C. VARIANCE REQUEST, MURRAY D. DEAGLE, 254 FLORENCE DRIVE – The 
property is a single frontage lot. As such, the proposed fence at the rear property 
line is allowed to be a maximum of 6 feet above the existing grade of the land. The 
petitioner is requesting a variance to install an 8-foot high privacy fence for an 80-
foot long section at that location. 
 
Mr. Huerta gave a review of the variance request. Mr. Huerta said the Planning 
Department received one written correspondence in support. 
 
Murray Deagle asked to withdraw his application. He said he and his wife realized 
this morning as the school fence was being erected that the two contiguous fences 
would not be aesthetically pleasing and they have decided instead to install 
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landscaping for screening. Mr. Murray stated appreciation for the time given by the 
Board and administration. 
 
Mr. Deagle asked if he could install a temporary fabric construction screen/barrier 
until they are ready to do the landscaping. 
 
Mr. Huerta asked Mr. Deagle to give him a call to discuss. 
 
Mr. Miller said there was no motion required to withdraw the application. 
 

4. COMMUNICATIONS – None 
 
5. PUBLIC COMMENT – A person in the audience was advised that agenda items 3.D., 

3.E. and 3.F. were postponed to the September 4, 2019 meeting. 
 
6. MISCELLANEOUS BUSINESS – None 
 
7. ADJOURNMENT 
 

The Regular meeting of the Building Code Board of Appeals adjourned at 4:08 p.m. 
 
Respectfully submitted, 
 
 
 
  
Gary Abitheira, Chair 
 
 
 
  
Kathy L. Czarnecki, Recording Secretary 
 
C:\Users\bob\Documents\Kathy\COT Building Code Board of Appeals\Minutes\2019\2019 08 07 Regular Meeting_Draft.doc 



A. VARIANCE REQUEST, VLADIMIR KORCARI, 2904 THAMES –This property is a corner lot 
with two front yards. As such, the proposed fence cannot be placed in the 25’ required Thames 
Dr. front setback or the 25’ required Dover Dr. setback. The petitioner is requesting a total of 
130 linear feet of 6’ high Privacy Vinyl obscuring fence variance in the required Dover Drive 
setback.   
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Note: The information provided by this application has been compiled from recorded deeds, plats, tax
maps, surveys, and other public records and data. It is not a legally recorded map survey. Users of this

data are hereby notified that the source information represented should be consulted for verification.
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ATTACHMENT #4 

Request for Relief from the Building Code Board of Zoning Appeals 

The Applicant is seeking a review from the Building Code Board of Zoning Appeals of the 

decision of the Zoning and Compliance Specialist Paul Evans to suspend the validly issued permit 

referenced in this application on November 17, 2017. The background of this application includes 

the United States District Court for the Eastern District of Michigan’s opinion and order of January 

22, 2019 informing the Plaintiffs that a review of the two issues submitted is necessary before the 

matter can be reviewed by the Court. This application seeks relief in two alternative requests. 

1. APPEAL OF THE DECISION OF THE ZONING ADMINISTRATOR 

The Applicants seek to appeal the action of the building department to suspend the permit at 

issue by letter dated November 21, 2017. The letter suspending is attached as Attachment #4-A. 

The Applicants disputed the action by letter dated December 6, 2017 to Mr. Evans. See 

Attachment #4-B. Counsel for the City disagreed with the opinion of Applicant’s legal counsel 

and denied relief. See Attachment #4-C. A lawsuit was commenced in the United States District 

Court for the Eastern District of Michigan on June 296, 2018, which included a challenge to the 

action of November 17, 2017. On January 22, 2019, Judge Steeh opined as follows: But Plaintiffs 

have not availed themselves of an appeal to the Board of Appeals which bears the power to hear 

their appeal and to grant variances from the sign ordinance. It remains possible that the Board f 

Appeals will determine that the sign moratorium does not apply to the Plaintiff’s three permits or 

grant a variance based on the unfairness of suspending the permits for which Plaintiffs have 

reasonably relied.  The permit granted is attached as Attachment #4-D. 

The essence of the argument that the moratorium was not applicable to the permit at issue is 

set forth in Attachment #4-E.  

 

2. REQUEST FOR VARIANCE 

If relief is not granted in favor of the Applicants on the appeal, then the Applicants request a 

variance. The required information is set forth in Attachment #4-F. 
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ATTACHMENT #4-E 

On November 20, 2017, the Troy City Council enacted a resolution declaring a moratorium on 

the issuance of sign permits under the sign ordinance. The language of the sign permit moratorium 

resolution contains in part the following: 

 

NOW, THEREFORE BE IT RESOLVED, That as of the 21st day of November 2017, 

the Troy City Council hereby IMPOSES a 180 day moratorium, prohibiting the 

Troy City Administration from processing any permit applications for all signs. 

This moratorium will allow consideration and evaluation of Troy’s sign provisions. 

If the complete process is completed in less than 180 days, then the Troy City 

Council has the option to pass a subsequent resolution terminating the moratorium 

prior to the expiration of 180 days, in its sole discretion. 

 

BE IT FURTHER RESOLVED, That Troy City Council hereby DIRECTS City 

Administration to initiate a process for the review of Troy’s sign code provisions, 

and especially the provisions allowing for ground signs with displays in excess of 

100 square feet. 

The language adopted prohibited staff for the City from processing any permit applications for all 

signs. 

On December 4, 2017, the Troy City Council enacted a new resolution declaring a moratorium 

for the issuance of sign permits under the sign ordinance. By its terms, the December 4, 2017 

moratorium stuck the entire moratorium as enacted on November 20, 2018 and replacing it with 

newly adopted language. The resolution of December 4, 2017 also contains in part the following:  

 
NOW, THEREFORE BE IT RESOLVED, That as of the 4th day of December 2017,  

the Troy City Council hereby IMPOSES a new 180 day moratorium, prohibiting the 

Troy City Administration from processing any of the following permit applications 

for property in the City of Troy: 

 

• An electronic message center (digital sign) 

• A ground sign that exceeds 36 square feet 

• Any ground sign that exceeds 10 feet in height 

 

This moratorium will allow consideration and evaluation of Troy’s sign provisions. 

If the complete process is completed in less than 180 days, then the Troy City Council 

has the option to pass a subsequent resolution terminating the moratorium prior to 

the expiration of 180 days, in its sole discretion. 

 

BE IT FURTHER RESOLVED, That Troy City Council hereby DIRECTS City 

Administration to initiate a process for the review of Troy’s sign code provisions. 

 

The essence of the above language is to prohibit staff from processing any of the following 

permit applications for property in the City of Troy: 

 



• An electronic message center (digital sign) 

• A ground sign that exceeds 36 square feet 

• Any ground sign that exceeds 10 feet in height 

 

This revision served to narrow the subset of signs target for more intrusive regulation, which 

includes signs similar in nature to that approved in Applicants’ approved permit. 

 

Based upon the language of the moratoriums at issue, Ms. Lori Grigg Blum, city attorney for 

the City, opined in response to a letter from an attorney on behalf of the Applicants, that the 

moratorium at issue would be interpreted by the city in such a manner as requiring the suspension 

of the permit at issue in this case. 

Applicants initially submit that the ordinances at issue are clear and unambiguous in their 

terms. One must accord words used in an enactment with their common and ordinary meaning and 

must ’give effect to every word, phrase, and clause in a statute and avoid an interpretation that 

would render any part of the statute surplusage or nugatory.’” Wayne Co v Wayne Co Retirement 

Comm, 267 Mich App 230, 244; 704 NW2d 117 (2005) (quoting State Farm Fire & Cas Co v Old 

Republic Ins Co, 466 Mich 142, 146; 644 NW2d 715 (2002)). When applying this standard, the 

language of the moratorium is not in need of interpretation and supports the Applicants request. 

In this case, a review of the moratorium ordinances at issue reveals a clear fact that the 

ordinances did not serve to repeal any previously issued permit. No repeal language is included in 

the ordinance enactments. Rather the ordinances specifically prohibit processing any of the 

following permit applications:  

• An electronic message center (digital sign) 

• A ground sign that exceeds 36 square feet 

• Any ground sign that exceeds 10 feet in height. 

Nothing in the language of the ordinances suggests that this prohibition is to be applied 

retroactively to already approved permits applications, such as the one granted to Applicants. 

The language used in the ordinance is clear and unequivocal. Yet, in the face of the plain and 

specific language of the ordinance, City staff, including its attorney, have taken the position that 

the ordinance language of processing any of the following permit applications should somehow be 

retroactively applied to previously approved applications where the permits were in fact already 

issued. Such an interpretation violates the expressed language of the ordinance and extends the 

application to a much broader group of persons than specified, i.e. to persons holding validly issued 

permits instead of just applicants for sign permits.  

Essentially, the City via its staff, has chosen to interpret the words processing and applications 

beyond their normal customary meaning. Such action violates the rules of statutory construction. 

Absent a specific definition within the legislative enactment words used in an enactment must be 

given their ordinary meaning. Luttrell v Dep’t of Corrections, 421, Mich 93; 365 NW2d 74 (1984).  

One must accord words used in an enactment with their common and ordinary meaning and 

must ’give effect to every word, phrase, and clause in a statute and avoid an interpretation that 

would render any part of the statute surplusage or nugatory.’” Wayne Co v Wayne Co Retirement 



Comm, 267 Mich App 230, 244; 704 NW2d 117 (2005) (quoting State Farm Fire & Cas Co v Old 

Republic Ins Co, 466 Mich 142, 146; 644 NW2d 715 (2002)).  

Meriam-Webster online dictionary (www.merriam-webster.com/dictionary/ process) defines 

the term “processing”, to the extent applicable to this case, as: 

1  a: PROGRESS, ADVANCE - in the process of time, b: something going on: 

PROCEEDING  

3  a: the whole course of proceedings in a legal action, b: the summons, mandate, 

or writ used by a court to compel the appearance of the defendant in a legal 

action or compliance with its orders  

Free Dictionary online dictionary (www.thefreedictionary.com/processing) defines the 

term processing in a relevant part as the act or process of treating or preparing something 

by a special method. This same publication defines the term process as: A series of 

actions, changes, or functions bringing about a result . Given these definitions, the term 

processing clearly refers to the application process that leads either to a grant or denial 

of a permit. Once issued, the permit grants rights to proceed based upon the authority 

granted. The applicant’s status changes from that of applicant to that of permit holder. 

Once the permit is issued, there is no longer an application process in play. The 

moratorium language did not revoke the right to proceed on the terms of the permit, rather 

it specifically prohibited staff from processing applications.  

Meriam-Webster online dictionary (www.merriam-webster.com/dictionary/process) defines 

the term application, as relevant to this proceeding, as:  

1  an act of applying: a (1): an act of putting something to use - application of new 

techniques (2): a use to which something is put - new applications for old 

remedies, b: an act of administering or laying one thing on another - application 

of paint to a house c: assiduous attention - succeeds by application to her studies 

2  a: REQUEST, PETITION - an application for financial aid, b: a form used in making 

a request - filling out an application 

Free Dictionary online dictionary (www.thefreedictionary.com/application) defines the 

term application in a relevant part as: 

1. the act of applying to a particular purpose or use. 

3. the act of asking for something: an application for leave.  

4. a verbal or written request, as for a job, etc: he filed his application.  

Looking at the above language, the application is merely the formal act of requesting 

relief, in this case a permit to do that which was authorized under the law at the time of 

the submission. 

It also helps in this analysis to contrast the term application with the term permit. 

Merriam-Webster online dictionary (www.merriamwebster.com/dictionary/permit) 

defines the term permit, to the extent applicable herein as: a written warrant or license 

http://www.merriam-webster.com/
https://www.merriam-webster.com/dictionary/progress
https://www.merriam-webster.com/dictionary/advance
https://www.merriam-webster.com/dictionary/proceeding
https://www.merriam-webster.com/dictionary/proceedings
http://www.thefreedictionary.com/processing
http://www.merriam-webster.com/dictionary/
https://www.merriam-webster.com/dictionary/applying
https://www.merriam-webster.com/dictionary/assiduous
https://www.merriam-webster.com/dictionary/request
https://www.merriam-webster.com/dictionary/petition
http://www.thefreedictionary.com/application
http://www.merriamwebster.com/dictionary/permit


granted by one having authority. The permit is not an application, it is a license to act. 

To the extent the City fails to draw the distinction between the term application and the 

term permit it violates the rules of statutory construction by giving a meaning to an 

enactment not supported by the clear language of that enactment. An application IS 

clearly distinctive from the concept of a permit.  

It is clear that the language of the Moratorium ordinance did not make it applicable 

to the Permit granted to the Applicant, which is set forth as Attachment #4-D.  

 



Justification for BCBA Appeal Request under the Sign Code

The appeal should be granted because the application was originally submitted and
granted when the City’s sign code allowed the sign as it was applied for.  This is a very unique

circumstance.  The City has subsequently made changes to its sign code but the applicant could
not have known that it could not apply for, permit, and install signs under the sign code as it
stood at that time.  In reliance on the code, the applicant spent substantial time and money on the
following: property research, travel, mileage, leasing, site plans, sign structure engineering, LED
schematics, permit fees, lease payments, structure fabrication, site preparation work, structure
delivery and storage, and numerous other items.  Through no fault of its own, the applicant has
been greatly harmed. Other properties were issued sign permits at the same time and have been
able to benefit from signs materially identical to this one.

The appellant meets all criteria for the following reasons:

a. Exceptional characteristics of the property for which the variance is sought make compliance
with the requirements of this Chapter substantially more difficult than would be the case for the
great majority of properties in the same zoning district. Characteristics of property which shall
be considered include exceptional narrowness, shallowness, smallness, irregular shape,
topography, vegetation, and other similar characteristics.

This is the only property in the vicinity, and one of the very few in the City, that had a
sign application duly granted and permitted, but not yet built, before the City chose to
reconsider its sign code. Several other parcels were issued permits at the same time and
the signs have been installed and are operating. This is a unique status not shared by any
other parcels in the area.

b. The characteristics which make compliance with the requirements of this Chapter difficult
must be related to the premises for which the variance is sought, not some other location.

This application was submitted at a time when it was in total conformance to the City
sign code. Thus, conformance to unknown future requirements was truly impossible.
This is a totally unique situation.

c. The characteristics which make compliance with the requirements of this Chapter difficult
shall not be of a personal nature.

The problem is not personal in any way.  These circumstances came about because the
City chose to change its sign code after the permit had been issued.

d. The characteristics which make compliance with the requirements of this Chapter difficult
must not have been created by the owner of the premises, a previous owner, or the applicant.

This unfortunate situation did not arise through any fault of the applicant.

e. The proposed variance will not be harmful or alter the essential character of the area in which
the property is located, will not impair an adequate supply of light and air to adjacent property,
or unreasonably increase congestion in public streets, or increase the danger of fire or endanger
public safety, or unreasonably diminish or impair established property values within the
surrounding area, or in any other respect impair the public health, safety, comfort, morals or
welfare of the inhabitants of the City.

The sign is appropriate and was allowed under the code at the time of application.  It will
not harm any of the cited interests in this commercial area.

ATTACHMENT #4-F
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ATTACHMENT #4 

Request for Relief from the Building Code Board of Zoning Appeals 

The Applicant is seeking a review from the Building Code Board of Zoning Appeals of the 

decision of the Zoning and Compliance Specialist Paul Evans to suspend the validly issued permit 

referenced in this application on November 17, 2017. The background of this application includes 

the United States District Court for the Eastern District of Michigan’s opinion and order of January 

22, 2019 informing the Plaintiffs that a review of the two issues submitted is necessary before the 

matter can be reviewed by the Court. This application seeks relief in two alternative requests. 

1. APPEAL OF THE DECISION OF THE ZONING ADMINISTRATOR 

The Applicants seek to appeal the action of the building department to suspend the permit at 

issue by letter dated November 21, 2017. The letter suspending is attached as Attachment #4-A. 

The Applicants disputed the action by letter dated December 6, 2017 to Mr. Evans. See 

Attachment #4-B. Counsel for the City disagreed with the opinion of Applicant’s legal counsel 

and denied relief. See Attachment #4-C. A lawsuit was commenced in the United States District 

Court for the Eastern District of Michigan on June 296, 2018, which included a challenge to the 

action of November 17, 2017. On January 22, 2019, Judge Steeh opined as follows: But Plaintiffs 

have not availed themselves of an appeal to the Board of Appeals which bears the power to hear 

their appeal and to grant variances from the sign ordinance. It remains possible that the Board f 

Appeals will determine that the sign moratorium does not apply to the Plaintiff’s three permits or 

grant a variance based on the unfairness of suspending the permits for which Plaintiffs have 

reasonably relied.  The permit granted is attached as Attachment #4-D. 

The essence of the argument that the moratorium was not applicable to the permit at issue is 

set forth in Attachment #4-E.  

 

2. REQUEST FOR VARIANCE 

If relief is not granted in favor of the Applicants on the appeal, then the Applicants request a 

variance. The required information is set forth in Attachment #4-F. 
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ATTACHMENT #4-E 

On November 20, 2017, the Troy City Council enacted a resolution declaring a moratorium on 

the issuance of sign permits under the sign ordinance. The language of the sign permit moratorium 

resolution contains in part the following: 

 

NOW, THEREFORE BE IT RESOLVED, That as of the 21st day of November 2017, 

the Troy City Council hereby IMPOSES a 180 day moratorium, prohibiting the 

Troy City Administration from processing any permit applications for all signs. 

This moratorium will allow consideration and evaluation of Troy’s sign provisions. 

If the complete process is completed in less than 180 days, then the Troy City 

Council has the option to pass a subsequent resolution terminating the moratorium 

prior to the expiration of 180 days, in its sole discretion. 

 

BE IT FURTHER RESOLVED, That Troy City Council hereby DIRECTS City 

Administration to initiate a process for the review of Troy’s sign code provisions, 

and especially the provisions allowing for ground signs with displays in excess of 

100 square feet. 

The language adopted prohibited staff for the City from processing any permit applications for all 

signs. 

On December 4, 2017, the Troy City Council enacted a new resolution declaring a moratorium 

for the issuance of sign permits under the sign ordinance. By its terms, the December 4, 2017 

moratorium stuck the entire moratorium as enacted on November 20, 2018 and replacing it with 

newly adopted language. The resolution of December 4, 2017 also contains in part the following:  

 
NOW, THEREFORE BE IT RESOLVED, That as of the 4th day of December 2017,  

the Troy City Council hereby IMPOSES a new 180 day moratorium, prohibiting the 

Troy City Administration from processing any of the following permit applications 

for property in the City of Troy: 

 

• An electronic message center (digital sign) 

• A ground sign that exceeds 36 square feet 

• Any ground sign that exceeds 10 feet in height 

 

This moratorium will allow consideration and evaluation of Troy’s sign provisions. 

If the complete process is completed in less than 180 days, then the Troy City Council 

has the option to pass a subsequent resolution terminating the moratorium prior to 

the expiration of 180 days, in its sole discretion. 

 

BE IT FURTHER RESOLVED, That Troy City Council hereby DIRECTS City 

Administration to initiate a process for the review of Troy’s sign code provisions. 

 

The essence of the above language is to prohibit staff from processing any of the following 

permit applications for property in the City of Troy: 

 



• An electronic message center (digital sign) 

• A ground sign that exceeds 36 square feet 

• Any ground sign that exceeds 10 feet in height 

 

This revision served to narrow the subset of signs target for more intrusive regulation, which 

includes signs similar in nature to that approved in Applicants’ approved permit. 

 

Based upon the language of the moratoriums at issue, Ms. Lori Grigg Blum, city attorney for 

the City, opined in response to a letter from an attorney on behalf of the Applicants, that the 

moratorium at issue would be interpreted by the city in such a manner as requiring the suspension 

of the permit at issue in this case. 

Applicants initially submit that the ordinances at issue are clear and unambiguous in their 

terms. One must accord words used in an enactment with their common and ordinary meaning and 

must ’give effect to every word, phrase, and clause in a statute and avoid an interpretation that 

would render any part of the statute surplusage or nugatory.’” Wayne Co v Wayne Co Retirement 

Comm, 267 Mich App 230, 244; 704 NW2d 117 (2005) (quoting State Farm Fire & Cas Co v Old 

Republic Ins Co, 466 Mich 142, 146; 644 NW2d 715 (2002)). When applying this standard, the 

language of the moratorium is not in need of interpretation and supports the Applicants request. 

In this case, a review of the moratorium ordinances at issue reveals a clear fact that the 

ordinances did not serve to repeal any previously issued permit. No repeal language is included in 

the ordinance enactments. Rather the ordinances specifically prohibit processing any of the 

following permit applications:  

• An electronic message center (digital sign) 

• A ground sign that exceeds 36 square feet 

• Any ground sign that exceeds 10 feet in height. 

Nothing in the language of the ordinances suggests that this prohibition is to be applied 

retroactively to already approved permits applications, such as the one granted to Applicants. 

The language used in the ordinance is clear and unequivocal. Yet, in the face of the plain and 

specific language of the ordinance, City staff, including its attorney, have taken the position that 

the ordinance language of processing any of the following permit applications should somehow be 

retroactively applied to previously approved applications where the permits were in fact already 

issued. Such an interpretation violates the expressed language of the ordinance and extends the 

application to a much broader group of persons than specified, i.e. to persons holding validly issued 

permits instead of just applicants for sign permits.  

Essentially, the City via its staff, has chosen to interpret the words processing and applications 

beyond their normal customary meaning. Such action violates the rules of statutory construction. 

Absent a specific definition within the legislative enactment words used in an enactment must be 

given their ordinary meaning. Luttrell v Dep’t of Corrections, 421, Mich 93; 365 NW2d 74 (1984).  

One must accord words used in an enactment with their common and ordinary meaning and 

must ’give effect to every word, phrase, and clause in a statute and avoid an interpretation that 

would render any part of the statute surplusage or nugatory.’” Wayne Co v Wayne Co Retirement 



Comm, 267 Mich App 230, 244; 704 NW2d 117 (2005) (quoting State Farm Fire & Cas Co v Old 

Republic Ins Co, 466 Mich 142, 146; 644 NW2d 715 (2002)).  

Meriam-Webster online dictionary (www.merriam-webster.com/dictionary/ process) defines 

the term “processing”, to the extent applicable to this case, as: 

1  a: PROGRESS, ADVANCE - in the process of time, b: something going on: 

PROCEEDING  

3  a: the whole course of proceedings in a legal action, b: the summons, mandate, 

or writ used by a court to compel the appearance of the defendant in a legal 

action or compliance with its orders  

Free Dictionary online dictionary (www.thefreedictionary.com/processing) defines the 

term processing in a relevant part as the act or process of treating or preparing something 

by a special method. This same publication defines the term process as: A series of 

actions, changes, or functions bringing about a result . Given these definitions, the term 

processing clearly refers to the application process that leads either to a grant or denial 

of a permit. Once issued, the permit grants rights to proceed based upon the authority 

granted. The applicant’s status changes from that of applicant to that of permit holder. 

Once the permit is issued, there is no longer an application process in play. The 

moratorium language did not revoke the right to proceed on the terms of the permit, rather 

it specifically prohibited staff from processing applications.  

Meriam-Webster online dictionary (www.merriam-webster.com/dictionary/process) defines 

the term application, as relevant to this proceeding, as:  

1  an act of applying: a (1): an act of putting something to use - application of new 

techniques (2): a use to which something is put - new applications for old 

remedies, b: an act of administering or laying one thing on another - application 

of paint to a house c: assiduous attention - succeeds by application to her studies 

2  a: REQUEST, PETITION - an application for financial aid, b: a form used in making 

a request - filling out an application 

Free Dictionary online dictionary (www.thefreedictionary.com/application) defines the 

term application in a relevant part as: 

1. the act of applying to a particular purpose or use. 

3. the act of asking for something: an application for leave.  

4. a verbal or written request, as for a job, etc: he filed his application.  

Looking at the above language, the application is merely the formal act of requesting 

relief, in this case a permit to do that which was authorized under the law at the time of 

the submission. 

It also helps in this analysis to contrast the term application with the term permit. 

Merriam-Webster online dictionary (www.merriamwebster.com/dictionary/permit) 

defines the term permit, to the extent applicable herein as: a written warrant or license 

http://www.merriam-webster.com/
https://www.merriam-webster.com/dictionary/progress
https://www.merriam-webster.com/dictionary/advance
https://www.merriam-webster.com/dictionary/proceeding
https://www.merriam-webster.com/dictionary/proceedings
http://www.thefreedictionary.com/processing
http://www.merriam-webster.com/dictionary/
https://www.merriam-webster.com/dictionary/applying
https://www.merriam-webster.com/dictionary/assiduous
https://www.merriam-webster.com/dictionary/request
https://www.merriam-webster.com/dictionary/petition
http://www.thefreedictionary.com/application
http://www.merriamwebster.com/dictionary/permit


granted by one having authority. The permit is not an application, it is a license to act. 

To the extent the City fails to draw the distinction between the term application and the 

term permit it violates the rules of statutory construction by giving a meaning to an 

enactment not supported by the clear language of that enactment. An application IS 

clearly distinctive from the concept of a permit.  

It is clear that the language of the Moratorium ordinance did not make it applicable 

to the Permit granted to the Applicant, which is set forth as Attachment #4-D.  

 



Justification for BCBA Appeal Request under the Sign Code

The appeal should be granted because the application was originally submitted and
granted when the City’s sign code allowed the sign as it was applied for.  This is a very unique

circumstance.  The City has subsequently made changes to its sign code but the applicant could
not have known that it could not apply for, permit, and install signs under the sign code as it
stood at that time.  In reliance on the code, the applicant spent substantial time and money on the
following: property research, travel, mileage, leasing, site plans, sign structure engineering, LED
schematics, permit fees, lease payments, structure fabrication, site preparation work, structure
delivery and storage, and numerous other items.  Through no fault of its own, the applicant has
been greatly harmed. Other properties were issued sign permits at the same time and have been
able to benefit from signs materially identical to this one.

The appellant meets all criteria for the following reasons:

a. Exceptional characteristics of the property for which the variance is sought make compliance
with the requirements of this Chapter substantially more difficult than would be the case for the
great majority of properties in the same zoning district. Characteristics of property which shall
be considered include exceptional narrowness, shallowness, smallness, irregular shape,
topography, vegetation, and other similar characteristics.

This is the only property in the vicinity, and one of the very few in the City, that had a
sign application duly granted and permitted, but not yet built, before the City chose to
reconsider its sign code. Several other parcels were issued permits at the same time and
the signs have been installed and are operating. This is a unique status not shared by any
other parcels in the area.

b. The characteristics which make compliance with the requirements of this Chapter difficult
must be related to the premises for which the variance is sought, not some other location.

This application was submitted at a time when it was in total conformance to the City
sign code. Thus, conformance to unknown future requirements was truly impossible.
This is a totally unique situation.

c. The characteristics which make compliance with the requirements of this Chapter difficult
shall not be of a personal nature.

The problem is not personal in any way.  These circumstances came about because the
City chose to change its sign code after the permit had been issued.

d. The characteristics which make compliance with the requirements of this Chapter difficult
must not have been created by the owner of the premises, a previous owner, or the applicant.

This unfortunate situation did not arise through any fault of the applicant.

e. The proposed variance will not be harmful or alter the essential character of the area in which
the property is located, will not impair an adequate supply of light and air to adjacent property,
or unreasonably increase congestion in public streets, or increase the danger of fire or endanger
public safety, or unreasonably diminish or impair established property values within the
surrounding area, or in any other respect impair the public health, safety, comfort, morals or
welfare of the inhabitants of the City.

The sign is appropriate and was allowed under the code at the time of application.  It will
not harm any of the cited interests in this commercial area.

ATTACHMENT #4-F
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