
NOTICE: People with disabilities needing accommodations for effective participation in this meeting should contact the City Clerk by e-
mail at clerk@troymi.gov or by calling (248) 524-3317 at least two working days in advance of the meeting.  An attempt will 
be made to make reasonable accommodations. 

 

 

 ZONING BOARD OF APPEALS 
 MEETING AGENDA 
 

Michael Bossenbroek, Chair, Thomas Desmond, Vice Chair 
                    Aaron Green, David Eisenbacher, Mahendra Kenkre, Jim McCauley,  

Tyler Fox, Barbara Chambers, Alternate, Jeffrey Forster, Alternate   
   

MAY 21, 2024                                 7:00 P.M.                   COUNCIL CHAMBERS 
   

 
1. ROLL CALL 
 
2. PROCEDURE  
 
3. APPROVAL OF MINUTES –  February 20, 2024 
 
4. APPROVAL OF AGENDA 
 
5. HEARING OF CASES:   
  

A. 233 NOTTINGHAM, JASON MCFALL FOR WAYNE CRAFT INC. - A variance 
request to allow a proposed home addition to be constructed 38.34 feet from 
the rear property line, where the Zoning Ordinance requires the addition to be 
setback 45 feet from the rear property line. 
 
ZONING ORDINANCE SECTION:  4.06 C, R-1B Zoning District 

 
B. 5356 CAPRI, PETER STUHLREYER -  A variance request to allow a proposed 

266 square foot accessory supplemental building (cabana/gazebo) be set back 
2.08 feet from the side property line.  The Zoning Ordinance requires the total 
floor area of the accessory supplemental building shall not exceed 200 square 
feet, and be set back 6 feet from the property line.   
 
ZONING ORDINANCE SECTION:  7.03 B 3 

  
6. COMMUNICATIONS    
 
7. MISCELLANEOUS BUSINESS –  
 

1. Elections Board Chair and Vice Chair 
 

2. Training presentation 
 
8. PUBLIC COMMENT 
 
9 . ADJOURNMENT 

 
 

248.524.3364 
planning@troymi.gov 

mailto:clerk@ci.troy.mi.us


 

Revised June 21, 2022 

 
 

CITY OF TROY  |  PLANNING DEPT.  |  500 WEST BIG BEAVER  |  TROY, MI 48084  |  248-524-3364 

Zoning Board of Appeals Application 

 
 
 

STATEMENT OF PRACTICAL DIFFICULTY 
 

In order for a variance to be granted, a practical difficulty, as determined by the Board, must be 
present.  On a separate sheet, please clearly identify and explain the practical difficulty justifying 
the variance request.  Dimensional or other non-use variances shall not be granted by the Zoning 
Board of Appeals unless it can be determined that all of the following facts and conditions exist: 
 
a) Exceptional characteristics of property for which the variance is sought make compliance with 

dimensional requirements substantially more difficult than would be the case for the great 
majority of properties in the same zoning district. Characteristics of property which shall be 
considered include exceptional narrowness, shallowness, smallness, irregular shape, 
topography, vegetation and other similar characteristics.  

b) The characteristics which make compliance with dimensional requirements difficult must be 
related to the premises for which the variance is sought, not some other location. 

c) The characteristics which make compliance with the dimensional requirements shall not be of a 
personal nature.  

d) The characteristics which make compliance with dimensional requirements difficult must not 
have been created by the current or a previous owner.  

e) The proposed variance will not be harmful or alter the essential character of the area in which 
the property is located, will not impair an adequate supply of light and air to adjacent property, 
or unreasonably increase the congestion in public streets, or increase the danger of fire or 
endanger the public safety, or unreasonably diminish or impair established property value within 
the surrounding area, or in any other respect impair the public health, safety, comfort, morals or 
welfare of the inhabitants of the City. 

  



RESOLUTION TEMPLATE 

Moved by: 
Seconded by: 

That the variance request for [applicant name, address or location], for [request] 

Be granted for the following reasons: 

The applicant has demonstrated that: 

a) Exceptional characteristics of property for which the variance is sought make
compliance with dimensional requirements substantially more difficult than would be the
case for the great majority of properties in the same zoning district. Characteristics of
property which shall be considered include exceptional narrowness, shallowness,
smallness, irregular shape, topography, vegetation and other similar characteristics.

b) The characteristics which make compliance with dimensional requirements difficult must
be related to the premises for which the variance is sought, not some other location.

c) The characteristics which make compliance with the dimensional requirements shall not
be of a personal nature.

d) The characteristics which make compliance with dimensional requirements difficult must
not have been created by the current or a previous owner.

e) The proposed variance will not be harmful or alter the essential character of the area in
which the property is located, will not impair an adequate supply of light and air to
adjacent property, or unreasonably increase the congestion in public streets, or
increase the danger of fire or endanger the public safety, or unreasonably diminish or
impair established property value within the surrounding area, or in any other respect
impair the public health, safety, comfort, morals or welfare of the inhabitants of the City

Yeas: 
Nays: 

MOTION CARRIED / FAILED 

MOTION TEMPLATE GRANT VARIANCE



Moved by: 
Seconded by: 

That the variance request for [applicant name, address or location], for [request] 

Be denied for the following reason(s): 

The applicant has not demonstrated that: 

f) Exceptional characteristics of property for which the variance is sought make
compliance with dimensional requirements substantially more difficult than would be the
case for the great majority of properties in the same zoning district. Characteristics of
property which shall be considered include exceptional narrowness, shallowness,
smallness, irregular shape, topography, vegetation and other similar characteristics.

g) The characteristics which make compliance with dimensional requirements difficult must
be related to the premises for which the variance is sought, not some other location.

h) The characteristics which make compliance with the dimensional requirements shall not
be of a personal nature.

i) The characteristics which make compliance with dimensional requirements difficult must
not have been created by the current or a previous owner.

j) The proposed variance will not be harmful or alter the essential character of the area in
which the property is located, will not impair an adequate supply of light and air to
adjacent property, or unreasonably increase the congestion in public streets, or
increase the danger of fire or endanger the public safety, or unreasonably diminish or
impair established property value within the surrounding area, or in any other respect
impair the public health, safety, comfort, morals or welfare of the inhabitants of the City

Yeas: 
Nays: 

MOTION CARRIED / FAILED 

MOTION TEMPLATE DENY



Moved by: 
Seconded by: 

RESOLVED, that the variance request for [applicant name, address or location], for [request] 

Be postponed for the following reason(s): 

Yeas: 
Nays: 

MOTION CARRIED / FAILED 

G:\ZONING BOARD OF APPEALS\Resolution Template Zoning Board of Appeals.doc 

MOTION TEMPLATE POSTPONE



ZONING BOARD OF APPEALS – OPENING STATEMENT 
  
The Zoning Board of Appeals is a group of seven of your neighbors appointed by the Troy 
City Council to decide on requests for variances and other matters that are brought before 
them.  A variance is a relaxation of the literal provisions of the Zoning Ordinance. Applicants 
must indicate a hardship or practical difficulty with the land that would warrant the granting of 
the variance.  
  

PROCEDURE 
  
The Board will hear the items in the order that they appear on the approved agenda.  When 
an item is called, the Chairperson will verify that the applicant is present. Then the City 
Administration will summarize the facts of the case.  If there is less than a full board (7 
members) present at a meeting, an applicant may request a postponement so his or her 
request can be heard by a full board. If there is no request for a postponement, the applicant 
will then be given an opportunity to address the Board to explain the justification for the action 
requested.  
 
 
After the applicant makes their presentation, and answers any questions that the Board may 
have, the Chairperson will open the Public Hearing.  Any person wishing to speak on the 
request should raise their hand and when recognized by the Chairperson,  come up to the 
podium.  The speaker should identify themselves with name and address, indicate their 
relationship to the property in question (i.e. next-door neighbor, live behind the property, etc.) 
and state whether they are in favor of or against the variance request and give reasons for 
their opinion.  Comments must be directed through the Chairperson.  Comments should be 
kept as brief as possible and closely pertain to the matter under consideration.  Only one 
person will be recognized by the Chairperson to speak at one time.  
  
At the conclusion of public comments, the Chairperson will close the Public Hearing.  Once 
the Public Hearing is closed, no other public comment will be taken unless in response to a 
specific question by a member of the Board.  The Board will then make a motion to approve, 
deny, or postpone the request.  In order for the request to pass a minimum of four votes are 
needed.  If the request is not granted, the applicant has the right to appeal the Board’s 
decision to Oakland County Circuit Court.  
 



ZONING BOARD OF APPEALS MEETING DRAFT February 20, 2024   
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On February 20, 2024 at 7:02 p.m., Chairperson Bossenbroek called the Zoning Board 
of Appeals meeting to order. 
 

1. ROLL CALL 
 
Present: 
Michael Bossenbroek 
Tommy Desmond 
David Eisenbacher (arrived at 7:06pm) 
Aaron Green 
Tyler Fox  
Jeffrey Forster 
James McCauley 
 
Also Present: 
Ben Carlisle of Carlisle and Wortman Assoc., Planning Consultant 
Nicole McMillan, Assistant City Attorney 
Jackie Ferencz, Planning Department Office Manager 
 

2. PROCEDURE- read by Vice Chair Desmond 
 

3. APPROVAL OF MINUTES –  
 
Moved by Fox 
Seconded by McCauley   
 
RESOLVED, to approve the November 21, 2023 draft minutes. 
 
Yes: All 
 
MOTION PASSED 
 

4. APPROVAL OF AGENDA –  No changes 
 
5. HEARING OF CASES:  

5268 CROWFOOT, KEVIN FARRELL for GREAT DAY IMPROVEMENTS – A variance 
request to allow a proposed home addition to be constructed 31 feet from the rear 
property line, where the Zoning Ordinance requires the addition to be setback 40 feet 
from the rear property line.  
 
Moved by McCauley  
Seconded by Desmond  

 
RESOLVED, to grant the request.   

 
Yes: Eisenbacher, Fox, Desmond, Forster, McCauley, Green 
No: Bossenbroek  



ZONING BOARD OF APPEALS MEETING DRAFT February 20, 2024   

2 

 
MOTION PASSED 
 
 

6. COMMUNICATIONS – Mr. Fox reported a Master Plan status update.  
 

7. MISCELLANEOUS BUSINESS – None 
 

8. PUBLIC COMMENT – None 
  

9. ADJOURNMENT –The Zoning Board of Appeals meeting ADJOURNED at 7:20 p.m. 
 

 
Respectfully submitted, 
 
 
 
        
Michael Bossenbroek, Chairperson 
 
 
 
        
Jackie Ferencz, Planning Department Office Manager 
 
 
 
 
ZBA Minutes 02 20 2024 draft.doc 



A. 233 NOTTINGHAM, JASON MCFALL FOR WAYNE CRAFT INC. - A variance 
request to allow a proposed home addition to be constructed 38.34 feet from 
the rear property line, where the Zoning Ordinance requires the addition to be 
setback 45 feet from the rear property line. 
 

 

ZONING ORDINANCE SECTION: 4.06 C, R-1B Zoning District 
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B. 5356 CAPRI, PETER STUHLREYER - A variance request to allow a proposed 
266 square foot accessory supplemental building (cabana/gazebo) be set 
back 2.08 feet from the side property line.  The Zoning Ordinance requires the 
total floor area of the accessory supplemental building shall not exceed 200 
square feet, and be set back 6 feet from the property line.   
 
ZONING ORDINANCE SECTION:  7.03 B 3 
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April 17, 2024 
 
City of Troy 
500 W Big Beaver Rd. 
Troy, MI 48084 
 
Attn. Zoning Board of Appeals  
 
Re: Mr. Nouri Orow - Detached Accessory Building Variance Request of: 
 Minimum Side Setback and Maximum Building Area  
Address: 5356 Capri Dr. 
Property Tax ID Number: 20-07-427-010 
 
 
 
Board Members,  
 
Designhaus Architecture of Auburn Hills, Michigan has been retained by Mr. Nouri Orow for design and 
approval of a detached accessory pool structure located in his residential rear yard.  His property is located 
on the north side of Capri Dr. between Connolly and Cameo Drives in the Beach Forest subdivision west of 
Coolidge Hwy.  Zoning is R-1, Single Family Residential.  The 0.31-acre parcel was recently purchased 
and has undergone extensive renovations inside and out.  Most recently, an inground pool for Mr. Orow 
and his family to enjoy.  It was quickly discovered that extra space is needed for storage and sun cover is 
also needed for young and older family members for safety concerns.  After reviewing ordinance 
regulations, we found that a structure would be difficult to fit in the buildable area as defined by the 
setbacks.  Other options were explored, and it was determined that the best option would be a detached 
canopy structure or accessory supplemental building with room for enclosed storage.  The structure would 
be open on the pool side with 3 posts for roof support.  Measuring 14’ x 19’ (266 SF) and 11’-8” tall.  The 
problems encountered is that the irregular shaped parcel makes it difficult to fit the structure in the 
compliant area.  We have requested it be reviewed as a detached accessory building structure.   
 
Section 7.03.B.3.a - The total floor area of all detached accessory supplemental buildings on a parcel of 
land shall not exceed two hundred (200) square feet. 
Requesting 266 Sq. Ft. area as minimum requested where the actual enclosed area is only 98 Sq. Ft..  The 
remaining area is a covered canopy or cabana. 
 
Section 703.B.3.c-  No detached accessory building shall be located closer than ten (10) feet to any main 
building, nor closer than 6 (six) feet to any side or rear lot line.  
 
 To be as complaint as possible, the structure is in the rear yard in an area would still infringe on the side 
and main building setbacks.  We are seeking relief of 3.92’ from the required 6’ for a side setback of 2.08’.  
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Statement of Practical Difficulty: When the request is applied to similar or adjacent properties of the 
subdivision, the request would be deemed compliant.  However, when compared to the current situation, it 
is not.  We feel that this is due to the nature of the land and layout of the subdivision, not part of the 
homeowners’ own doing.  The irregularly shaped parcel limits the opportunity to fully utilize placement of 
attached or detached accessory structures.  We intend to prove this as such by applying the following 5 
statements of practical difficulty, we think are relevant to this request as follows: 
 
 

A. Exceptional characteristics of property for which the variance is sought make 
compliance with dimensional requirements substantially more difficult than would be 
the case for the great majority of properties in the same zoning district. Characteristics 
of property which shall be considered include exceptional narrowness, shallowness, 
smallness, irregular shape, topography, vegetation and other similar characteristics. 

 
The existing irregular lot is ‘pie shaped’ such that the front property line is 161.19’ and the rear is 49.52’.  
Sides are 137.20’ and 146.51’.  Adjacent lot, like many others are more traditional and rectangular with lot 
withs of 90’ – 100’.  When this project is applied to lots such as those, compliance is obtainable. 
 
 

B. The characteristics which make compliance with dimensional requirements difficult 
must be related to the premises for which the variance is sought, not some other 
location. 

 
The characteristics are directly related to this site when applying dimensional standards of the R-1 single 
family district of which the property falls within.  The existing layout and construction of the house of the 
site is the main cause of concern regarding the request.   
 
 

C. The characteristics which compliance with the dimensional requirements shall not be of 
a personal nature. 

The request presented is the minimum non-compliance situation for those surrounding properties and 
is not in any way a personal nature.  Project has been discussed with those directly affected by the 
placement and letters of comment to be presented. 

 

D. The characteristics which make compliance with dimensional requirements difficult 
must not have been created by the current or a previous owner. 

The characteristics of the situation have not been created by the current or previous homeowners.  
The initial design and layout when approved created a hardship within itself. Geometry or angles and 
curves should be a underlying factor when considering the case presented.   
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E)  The proposed variance will not be harmful or alter the essential character of the area in 
which the property is located, will not impair an adequate supply of light and air to 
adjacent property, or unreasonably increase the congestion in public streets, or 
increase the danger of fire or endanger the public safety, or unreasonably diminish or 
impair established property value within the surrounding area, or in any other respect 
impair the public health, safety, comfort, morals or welfare of the inhabitants of the City. 

 
The structure will be separated by a 6’ privacy fence to the closest property.  The minimal height and open 
design will not infringe or impair the adjacent property in any way, nor increase congestion in public streets.  
No dangers such as fire risk or endangerment of public safety to any inhabitants would be present. 
 
 
 
As mentioned before, we feel this request represents the minimal relief requested.  The homeowner has 
introduced this to the adjacent neighbors and letters of support or concern will be presented. 
Please review the enclosed drawings and presentation materials, and we would be happy to discuss this 
matter further at the next available ZBA meeting. Upon review of the proposed documents, we ask you to 
consider the facts and approve the request allowing the addition. 
 
In addition, letters of support have been included for reference. 
 
 
 
We will be available to discuss this at future ZBA meetings. 
 
 
Regards. 
 
 
 
Peter Stuhlreyer 
Chief Architect 
Designhaus, LLC 
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SCALE: 1" = 10'1
Variance Plan

5356 Capri Dr.
Existing Single
Family Residence

5392 Capri Dr.
Zoned R-1B

5338 Capri Dr.
Zoned R-1B

2117 Connor Dr.
Zoned R-1B

A

B

Parcel I.D. 20-07-427-010

SITE DATA

Lot Area +/- 13,575  Sq. Ft. (0.31  Acres)

  Regulation   Information

Zoning   Zoned:  R1-B

Address 5356 Capri Ln.   Troy, MI

ZONING SCHEDULE OF REGULATIONS

Building Height    2.5  Stories / 30'

79,793 Sq. Ft.Minimum Lot
Area

15,000 SF

Regulation Required Provided

Setbacks       (R1-B Zoning)
         Front - 40' 

       Sides - 10' / 25'
       Rear - 45'

32' - 0"

EXISTING BUILDING
Front: 65.83'
Sides: 38.5' / 24.83'
Rear: 35.67' (Variance Relief of 9.33')

Maximum Lot
Coverage

30%

Maximum Lot
Width

110'

NORTH

SCALE: 1" = 50'2
Aerial Photo

5356 Capri Dr.
Detached Accessory Building

OPEN

98 Sq. Ft.
Enclosed Storage

Dimensional Variance Requests

A

B

Section 7.03.B.3-
Detached Accessory Supplimental Buildings

A. Maximum Floor Area
* Required: 200 Sq. Ft. Maximum

Requested Relief: 66 Sq. Ft.
Proposed Maximum 266 Sq. Ft.

B. Side Setback
* Required: 6.00'

Requested Setback Relief: 3.92'
Proposed Side Setback: 2.08'

Proposed 266 SF
Structure

11.5' Height

Existing House: 2,858 SF
Maximum Accessory Building Area (75%): 714.50 SF
Maximum Accessory Building Coverage: 450 SF
Proposed Area: 280 SF

House

House - 2,858 SF
Pool - 733 SF
Proposed Structure - 280 SF
Total Coverage: 28.52%

Proposed Structure
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Troy Zoning Board of 
Appeals
Legal Update

TROY CITY ATTORNEY’S OFFICE, MAY 2024



CREATION OF ZONING BOARD OF APPEALS
The Michigan Zoning Enabling Act (MZEA) requires local units of 
government that have a zoning ordinance to create a Zoning 
Board of Appeals (ZBA). The MZEA has some specific requirements, 
but also provides local units of government discretion regarding the 
make up of the board, number of members, and standards related 
to decision making.
 The makeup, authority, and standards of Troy’s ZBA are set forth 

in Article 15 of the Troy Zoning Ordinance.
 Troy’s ZBA consists of 7 members who serve three year terms.
 One of the members must also be a member of the Planning 

Commission.
 The Planning Commission member cannot serve as chairperson 

and cannot participate in a public hearing or vote on the same 
matter that the member voted on as a member of the Planning 
Commission.

 Under the Zoning Ordinance, City Council also appoints 2 
alternate ZBA members.



Troy ZBA Authority and Decisions
Dimensional (nonuse) variances.
Interpretation of Zoning Ordinance. 
Interpretation of Zoning Map.
Appeals of administrative decisions.
Use variances. 



Voting Requirements
 Under the MZEA and the Zoning Ordinance, the 

concurring vote of the majority of the members (4 
votes) is necessary to reverse an order, 
requirement, decision, or determination of the 
administrative body or to grant a dimensional 
variance.

 An affirmative vote of 2/3 of the members (5 votes) 
is necessary to grant a use variance.



Variances in general
 A variance excuses someone from complying with the law.  
 Variances should be sparingly granted- after consistent 

application of the standards.  Otherwise, it undermines the 
Zoning Ordinance and the City’s ability to enforce it.

 Requires public hearing and findings of fact and application of 
standards. 

 Runs with the land- can’t be limited to current property owner.
 If denied, can’t be submitted for at least one year unless 

changed conditions.  
 Most requests for variances are for dimensional (non-use) 

variances.



Dimensional Variances 
 Authorized when literal enforcement of the 

Zoning Ordinance would involve “practical 
difficulties.”

 Variances may be granted with conditions 
and safeguards ZBA determines are in 
harmony with the spirit of the ordinance so 
that public safety and welfare are secured 
and substantial justice done.    

 Variance should be minimum amount 
necessary- and not granted where a different 
solution is possible. 

.  



Dimensional Variances 
 Under Troy’s Zoning Ordinance, a practical difficulty justifying 

the variance requires a finding of all the following:
 Exceptional characteristics of the property  make 

development more difficult than the great majority of 
properties in the same zoning district; and 

 Related to the physical premises; and
 Not of a personal nature; and 
 Need for variance not created by owner or previous 

owner
 Variance will not be harmful or alter the essential 

character of the area; increase congestion; diminish 
property value in area; impair public health, safety and 
welfare

.  



Dimensional Variance –
Exceptional Circumstances

 A dimensional variance should not be granted unless there is a 
showing of exceptional circumstances in the property.

 Exceptional Circumstances may include an irregularly shaped 
parcel, a parcel that is unusually small or narrow, a parcel that is 
affected by environmental features such as large trees that cannot 
be removed, or topographical features such as wetlands.

 If there is nothing exceptional or unusual about the parcel when 
compared to other parcels in the same zoning district, a 
dimensional variance should not be granted.

 A change in the zoning ordinance itself does not justify variance 
unless all standards are met.



Pegasus Case Update
 In 2022, The Michigan Court of Appeals held in Pegasus that 

under the MZEA, an applicant for a dimensional variance is 
only required to establish a practical difficulty. An 
“unnecessary hardship” showing is only required for use 
variances.
 This means that it would not be necessary for an applicant to 

demonstrate unique characteristics inherent in the property in order to 
obtain a dimensional variance.

 However, the Michigan Supreme Court vacated the Court of 
Appeals decision.
 This means that the current standards in our ordinance for granting the 

variance are still valid (ie the ZBA can continue to require a showing 
that the need for the dimensional variance is based on peculiar or 
unique circumstances of the property).



Dimensional Variance – Related to 
the Premises

 The need for the variance must be based on a 
characteristic of the subject property and not based on 
some characteristic of a neighboring property.  
 For example, if a neighboring property has an unusual  

characteristic, that characteristic would not support the 
request for a variance for the subject property unless the 
subject property also shared the same characteristic and 
that characteristic met the exceptional characteristic 
standard.



Dimensional Variance – Not of a 
Personal Nature

 A variance should not be granted if the reason for the 
variance is a personal reason that is not related to the 
land itself.  

 Personal reasons that do not justify a variance include: 
 financial reasons, such as  not being able to afford to 

move to another home, or being able to make more 
money if the variance is granted,   

 reasons specific to a person who currently resides in a 
home such as requesting a variance because of a 
disability or illness. 



Dimensional Variance – Self Created Hardship
 Self Created Hardship – a variance should not be granted if the only 

reason for the variance was self created.  E.g. If a person builds a 
structure within the setback and then makes a variance request.
 In such circumstance, a variance may still be granted if other standards 

are met - treat the situation as if the violation did not exist. 

 If the need for a variance is based on something the owner or a 
previous owner did, it should not be granted.  For example, if the 
need for a variance was the result of a land division requested by 
the owner, the variance should not be granted.

 The ZBA must deny a variance on the basis of the self created 
hardship rule when a landowner or predecessor in title partitions, 
subdivides, or somehow physically alters the land after the 
enactment of the applicable zoning provision, so as to render it unfit 
for the uses which it is zoned. 



Dimensional Variances – Not 
Harmful to Character of Area

 The Board should deny a variance request if there is evidence that 
the variance would cause any of the following:
 impairs light or air to adjacent properties, 

 unreasonably increases  congestion in public streets, 

 increases the danger of fire, or endangers the public safety,  

 unreasonably diminishes  or impairs established property value within the 
surrounding area, 

 in any way impairs the public health, safety, comfort, morals or welfare 
of the inhabitants of the City.



Decision on Variance Requires Substantial Evidence
 A variance may only be granted if supported by substantial 

evidence.
 A statement in support should be based on information or material 

provided by the applicant, City staff, or members of the public.
 The ZBA may consider public comment as relevant evidence, but 

unsubstantiated or speculative public comment does not provide 
competent evidence to grant or deny a variance.  

 If denying a variance, there must be a finding that at least one 
standard was not met.

 A variance should not be granted solely because nobody from the 
public objected.

 A variance should not be denied solely because several members of 
the public objected.

 There is substantial evidence if a reasonable person would accept 
that evidence as sufficient to support a conclusion.



Proposed Variance Must be 
Minimum Necessary

 The ZBA may grant a lesser variance than requested by the 
applicant, without the need to postpone and publish a new notice 
of hearing.  

 A greater variance than requested cannot be approved, unless the 
Board postpones and a new public hearing notice is published.

 If the ZBA finds, based on evidence included as part of the record, 
that a different solution not requiring a variance is possible, the 
variance should be denied. 
 For example, an applicant wishes to construct an accessory building in 

a particular location and seeks a setback variance.  If the same 
accessory building can be placed on the property in a different 
location without violating the setback provisions, the variance should 
not be granted.



Variance Conditions

 The ZBA may impose conditions with an affirmative decision to grant 
a variance.

 The conditions may include those necessary to promote the public 
health, safety and welfare, ensure compatibility with surrounding 
land uses, and protect and preserve natural features.

 Conditions must be reasonable.
 Conditions must be related to the use of the land and not the 

person who uses the property.
 For example, it could be a condition that the owner provide a 

landscaped berm to obstruct the view of a structure, or verification 
from the City engineer the new structure will not cause drainage 
issues.



Sample Motion Granting Dimensional Variance
I move to grant the setback variance for the following reasons:
1) The survey presented by the applicant shows the unusual shape of the lot 
makes it more difficult to develop the property than other properties in the 
zoning district and thus the exceptional characteristic standard is met; and 
2) The applicant has shown the unusual shape of the property that makes 
compliance with the setback requirements is related to the property in 
question and not some other property; and
3) The need for the variance is based on the shape of the property and there 
is no evidence showing that the need is of a personal nature; and 
4) As shown by the information provided by City staff, the lot in question was 
created well before the enactment of the present setback provisions and not 
by any act of a previous owner since the effective date of those provisions; 
and
5) Based on the favorable comments of the owners of the adjacent 
properties, the variance will not be harmful or alter the essential character of 
the area; increase congestion; diminish property value or impair public 
health, safety and welfare



Sample Motion Denying 
Dimensional Variance

 I move to deny the variance because the documents submitted by 
the applicant and City staff show that the lot in question is a 
standard lot with no exceptional or unusual characteristics that 
would make compliance with the dimensional requirements more 
difficult than it would be for any other lot in the same zoning district.



Sample Motion Denying 
Dimensional Variance

 I move to deny the variance of the applicant requesting that an 
accessory structure be allowed in the side yard rather than in the 
rear yard because the only reason provided for not building the 
structure in the rear yard is based on the claim that adjacent 
property has an accessory structures in the side yard.  Since the 
information provided by City staff demonstrates the structure could 
be built in the rear yard without a variance, that the variance for the 
adjacent property was based on the particular characteristics of 
that property, the stated reason for the variance is not related to the 
property in question but instead based on the characteristics of 
other properties and thus the variance should be denied.



Sample Motion Denying 
Dimensional Variance

 I move to deny the variance that would allow the applicant to build 
an addition within the required setback because the applicant has 
not provided any evidence that the need for the variance is based 
on exceptional characteristics of the property itself and the only 
reason for the request is the applicant needs more storage area.  
Thus, since the request is solely of a personal nature, the variance 
should be denied.



Sample Motion Denying 
Dimensional Variance

 I move to deny the variance request to build a structure on a lot 
without the required road frontage  because the sole basis for the 
request is the applicant’s claim the lot is irregular.  However, the 
documentation provided by City staff demonstrates the lot was 
created by a land division by the current owner of the property that 
occurred after the effective date of the applicable zoning provision.  
Therefore, the need for the variance is self created and should be 
denied.



Sample Motion to Deny 
Dimensional Variance

 I move to deny the variance based on the engineering study 
provided by ______________ that demonstrates that if the variance is 
granted there will be a substantial increase in traffic that would 
unreasonably increase the congestion on ______________ Road, and 
the applicant has not provided any evidence to rebut the findings 
in the engineering study.



Use Variances 
 Requires proof of unnecessary hardship and:  

Applicant cannot reasonably use property for uses 
allowed under the zoning district (ZBA can demand 
professional documentation to substantiate); and 

Condition or situation of Property is unique and not 
commonly present in the general vicinity; and 

 Land conditions make it impossible to earn a reasonable
return without adjustment (not highest return); and 

Not detrimental to adjacent land; and
 Sufficient capacity (roads, utilities); and 
Need for variance not self created by applicant.

.  



Use Variances- Features or conditions of 
the land that are not generally applicable 
throughout the zone

 Such unique conditions or situations include:
 Exceptional narrowness, shallowness or shape of a specific 

property on the effective date of the ordinance from 
which this chapter is derived.

 Exceptional topographic conditions or other extraordinary 
situation on the land, building or structure.

 The use or development of the property immediately 
adjoining the property in question.

 Any other physical situation on the land, building or 
structure deemed by the Zoning Board of Appeals to be 
extraordinary.



Site Visits –Variance Request 
 If possible, ZBA members should view the property that is the subject 

of a variance request.
 Do not have any discussion with applicant or any other person while 

visiting the site.
 The site should be visited independently  - not with any other ZBA 

members.
 ZBA members should wear Identification badge from City.
 For residential property, ZBA member should knock on door and 

seek permission to view property. 



Administrative Appeals 
 Arise when a property owner or property interest alleges an error of law 

in any order, requirement, decision or determination made by an 
administrative official or body under Chapter 39.  

 Burden is on the appellant to file a written appeal, identifying the order 
or decision sought to be overturned, and the grounds for the appeal. 

 ZBA can require appellant to provide additional information to clarify. 
 Must be filed within 30 days.
 Generally stays proceedings- unless imminent peril to life/property. 
 Can reverse, modify, or affirm. To reverse or modify ZBA must find: 

 Decision was arbitrary and capricious; and/or
 Decision was based on an erroneous finding of material fact; and/or 
 Decision was an abuse of discretion; and/or
 Decision was based on an erroneous interpretation of the Ordinance or law.   



Interpretation of Zoning Ordinance 
or Zoning Map 
 Must consider the intent and purpose of Troy’s Zoning 

Ordinance.
 Must consider the Master Plan. 
 Can only change district boundaries when ambiguity. 
 Must be consistent with Section 4.03 - Interpretation of 

District Boundaries. 
 The Zoning Board of Appeals may request the 

Planning Commission to initiate an Ordinance 
amendment that would correct or clarify the 
Ordinance.



Deliberation and Resolutions

 Avoid discussions, debates, or negotiations with applicant during the 
meeting.

 Avoid redesigning the project or trying to convince applicant of alternatives.

 If presented with new information or material at the meeting, it is 
acceptable to postpone to another meeting to have time to review new 
information.

 Use templates when making resolution and provide summary why each 
standard is met or not met.

 Not necessary to read verbatim agenda item description – may state “as 
printed in the agenda.”

 Be clear and concise as possible.

 Its acceptable to ask person making the resolution to provide clarification.

 It is acceptable to state reasons why you will approve or deny request.

 Be aware of body language – avoid frowns, gestures, head hanging, dozing 
off.



Troy Board and Committee 
Appointee Ethics

 Council adopted Chapter 14A in 2021,which is an ordinance that 
governs elected and appointed officials. 

 Respect the confidentiality of privileged information; 
 Recognize that an individual board or committee member has no 

authority to speak or act for the Troy City Council, the City of Troy, or 
their respective Committee; 

 Work with other appointees to further the board or committee goals; 
 Encourage the free expression of opinion by all committee 

members; 
 Communicate to City Council and staff as to issues of concern or 

requiring study or action; 



Troy Board and Committee 
Appointee Ethics

 Render all decisions based on the available facts and independent 
judgment;

 Make every effort to attend all meetings; 
 Become informed concerning the issues to be considered at each 

meeting; 
 Avoid conflicts of interest or the appearance thereof; 
 Refrain from using position for personal benefit, or for the benefit of 

family members or business associates; 
 Avoid use of derogatory language;
 Treat all people fairly and with dignity and respect.
 Abstain from harassing or discriminatory behavior.



Troy Board and Committee 
Appointee Ethics

 Freed v. Lindke was decided by the United States Supreme Court in 
2024.
 A public official’s social-media activity constitutes state action under 

§1983 only if the official (1) possessed actual authority to speak on the 
State’s behalf, and (2) purported to exercise that authority when he 
spoke on social media. 

 What this means for ZBA members: 
 Posting about what happens at a meeting is discouraged, since the 

board members’ interpretation may be challenged, but board 
members are able to share a link so that persons can view the entire 
meeting. 

 Disclaimers expressly indicating that the views expressed are the board 
members alone is encouraged in the Freed case.



Conflicts of Interest 
 Officials should avoid participating in any matter where he or she 

has a conflict of interest.  
 Conflict of interest is generally described as having a financial 

interest- but it may be a personal interest too.  This could include 
those officials who have real property in close proximity to the 
applicant- where the property value could be impacted.  

 Minor relationship with applicant is not a conflict unless it impacts 
ability to be fair and impartial.

 When in doubt- disclosure is critical. After such disclosure, the 
decision can be left to the Board. 

 If the Board votes that there is a conflict, the individual ZBA 
member should NOT be in the room when the matter is discussed, 
and should not participate in the discussions or deliberations.  



Open Meetings Act and Freedom of 
Information Act

 Michigan adopted the current versions of the Open 
Meetings Act (OMA) and the Freedom of Information 
Act (FOIA) after Watergate (effective March 31, 1977).  
The core purpose of OMA and FOIA is best served 
through information about the workings of government 
or information concerning whether a public body is 
performing its core function.  

 OMA and FOIA are applicable to the ZBA, since it is a 
“public body,” empowered by State Statute and City 
Charter and City Ordinance to exercise governmental 
authority.  



Open Meetings Act
 “All meetings of a public body shall be open to the public and 

shall be held in a place available to the public.”  MCL 15.263
 This includes virtual meetings.
 The following may constitute a meeting under OMA: 

 E-mail chain of discussion using “reply to all” feature

 Social gathering or educational session w/ quorum and discussion or 
deliberation

 Site visit w/quorum and discussion or deliberation  

 Sub-committee meeting w/quorum and discussion or deliberation   

 Round robin telephonic or e-mail discussion 



Open Meetings Act
 Open to the public means that all persons are entitled to record, 

televise, videotape, or broadcast a public meeting. 
 Meetings shall be in open facilities and preferably easy for the public 

to access. 
 If there is an unexpected crowd, the public body must try to 

accommodate if possible. 
 All persons shall be permitted to attend- and address the public 

body on any item.
 Can’t restrict to residents only
 Can’t limit subject matter without good justification and written rules 
 Can have time limits imposed uniformly- do not restrict based on subject 

matter or opinion 
 May ask the speaker to voluntarily disclose their address when speaking, 

since it goes to the weight of the comments, but cannot deny a speaker 
if they refuse



Open Meetings Act
 Reasonable rules can be enacted to minimize the possibility of 

disruption- but should be written and uniformly applied. 
 Public comment can be limited to a specific time on the agenda-

and should be prohibited during deliberations.
 Time limits- per speaker or per item or per meeting- must be 

reasonable and not based on the subject matter.
 In the event that a speaker becomes unruly, the chair should provide 

a warning if possible before taking any adverse action.  
 Recess requests may assist with an orderly meeting.  During a recess, 

do not discuss any matters with other ZBA members to avoid 
appearance of OMA violation.

 Purpose of public meeting- discuss public business- not deal with 
individual personalities.  However, comments pertaining to job 
performance cannot be prohibited.  



Open Meetings Act – Remote Attendance
by Member of Board

 During Covid Pandemic there were OMA amendments allowing for 
remote participation by board members and the public.

 Many of the Covid  provisions were temporary and have now 
expired.

 The OMA now requires all board members to be physically present 
except a member on military duty.

 A board must have a procedure to allow a board member on 
military duty to participate remotely by an electronic procedure 
that allows two-way communication,

 A board member participating in a meeting remotely because of 
military duty must disclose at the onset of the meeting that he or 
she is attending remotely but the member is not required to 
specifically identify their physical location.



Open Meetings – Remote 
Participation by Member of Public

 A board is not required to provide electronic access to the public or 
others (attorney, consultant, staff) not a member of the board, but 
may do so.

 If a board has chosen to provide electronic access to the public  
and has authorized electronic participation for public comment, 
members of the public attending a meeting remotely may address 
the board during a pubic hearing or public comment period.

 The Troy ZBA Rules of Procedure do not authorize members of the 
public to participate remotely, but do allow members of the public 
to submit written comments that are read or summarized at the 
meeting.



Freedom of Information Act 
 Requires disclosure and access to public records.
 Public records are writings prepared by, owned, used, in the 

possession of, or retained by a public body in the performance of an 
official function- from the time it is created.  

 Writing is broadly defined to include all types of recordings, letters, 
words, pictures, sounds, papers, maps, photographic film, prints, 
punch card, discs… or other means of recording or retaining 
meaningful content.  

 Includes letters, e-mails, text messages in course of performance of 
duties - even if on private devices (BYOD).

 Public body has 5 business days to respond to a FOIA request unless 
expressly asking for a 10 day extension due to unusual circumstances.

 The public body has the burden of justifying an exemption   



Freedom of Information –
Communications Received by ZBA 
Members

 If a ZBA member receives a letter or email from applicant or any 
member of the public, do not respond other than to indicate the 
communication has been forwarded to City Administration.

 If the communication has relevance, City Administration may 
provide copy to all ZBA members is an agenda packet.

 ZBA members should not engage in any communications with 
applicant or other members of the public concerning a matter that 
is pending before the ZBA outside the meeting.

 Any written communications with applicants or members of the 
public may be subject to disclosure under FOIA.

 ZBA members should establish dedicated email for ZBA matters.



Appeals from ZBA Decisions
 Appeal as of right to circuit court by any person aggrieved by a 

decision of the ZBA.
 The appeal must be filed within 21 days of the date the board 

certifies the minutes of the meeting at which the decision on the 
variance was made. 

 The circuit court reviews the zoning board of appeals record and 
decision to ensure that the decision: 

 a) complies with the constitution and laws of Michigan; 
 b) is based on proper procedure; 
 c) is supported by competent, material and substantial evidence on 

the record; and 
 d) represents the reasonable exercise of discretion granted by law 

to the board of appeals.  
 The circuit court may affirm, reverse, or modify the decision of the 

board of appeals.



Aggrieved Person 
 In 2022, the Michigan Supreme Court in Saugtuck Dunes Coastal 

Alliance v Saugatuck Twp ruled an aggrieved person entitled to appeal 
a ZBA decision must meet the following:

 1. Participated in challenged decision such as through a letter or 
public comment.

 2. Must have some legally protected personal, property or pecuniary 
interest affected by the decision.

 3. Must provide some evidence of special damage that is different in 
kind or more significant in degree than the effects on others in the 
community.

 An aggrieved person does not need to be a property owner.



Questions  
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